CED

-Cl TE-
5 USC Sec. 601 01/ 06/ 97
- EXPCI TE-
TITLE 5 - GOVERNMENT ORGANI ZATI ON AND EMPLOYEES
PART | - THE AGENCI ES GENERALLY
CHAPTER 6 - THE ANALYSI S OF REGULATORY FUNCTI ONS
- HEAD-
Sec. 601. Definitions
- STATUTE-
For purposes of this chapter -
(1) the term''agency'' means an agency as defined in section
551(1) of this title;
(2) the term''rule'' means any rule for which the agency
publ i shes a general notice of proposed rul emaki ng pursuant to

section 553(b) of this title, or any other law, including any
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rul e of general applicability governing Federal grants to State

and | ocal governnents for which the agency provides an

opportunity for notice and public conment, except that the term

"‘rule'' does not include a rule of particular applicability

relating to rates, wages, corporate or financial structures or

reorgani zati ons thereof, prices, facilities, appliances,

services, or allowances therefor or to valuations, costs or

accounting, or practices relating to such rates, wages,

structures, prices, appliances, services, or allowances;

(3) the term''small business'' has the same neaning as the

term''small business concern'' under section 3 of the Snal

Busi ness Act, unless an agency, after consultation with the

O fice of Advocacy of the Small Business Adm nistration and after

opportunity for public coment, establishes one or nore

definitions of such termwhich are appropriate to the activities

of the agency and publishes such definition(s) in the Federa
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Regi ster;

(4) the term''small organi zation'' neans any not-for-profit

enterprise which is independently owned and operated and is not

domnant in its field, unless an agency establishes, after

opportunity for public conrent, one or nore definitions of such

termwhich are appropriate to the activities of the agency and

publ i shes such definition(s) in the Federal Register

(5) the term''small governmental jurisdiction' neans

governments of cities, counties, towns, townships, villages,

school districts, or special districts, with a population of |ess

than fifty thousand, unless an agency establishes, after

opportunity for public conrent, one or nore definitions of such

term which are appropriate to the activities of the agency and

whi ch are based on such factors as location in rural or sparsely

popul ated areas or limted revenues due to the popul ati on of such

jurisdiction, and publishes such definition(s) in the Federa
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Regi ster;

(6) the term'"'small entity'' shall have the same neani ng as

the terns

smal | business'', ''small organization'' and ''smal

governmental jurisdiction'' defined in paragraphs (3), (4) and

(5) of this section; and

(7) the term''collection of information'

(A) means the obtaining, causing to be obtained, soliciting,

or requiring the disclosure to third parties or the public, of

facts or opinions by or for an agency, regardless of formor

format, calling for either -

(i) answers to identical questions posed to, or identica

reporting or recordkeeping requirenents inposed on, 10 or

nore persons, other than agencies, instrunmentalities, or

enpl oyees of the United States; or

(ii) answers to questions posed to agencies,

instrumentalities, or enployees of the United States which
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are to be used for general statistical purposes; and

(B) shall not include a collection of information described

under section 3518(c)(1) of title 44, United States Code.

(8) Recordkeeping requirement. - The term''recordkeeping

requi renent'' means a requirenent inmposed by an agency on persons

to maintain specified records.

- SOURCE-

(Added Pub. L. 96-354, Sec. 3(a), Sept. 19, 1980, 94 Stat. 1165;

anended Pub. L. 104-121, title Il, Sec. 241(a)(2), Mar. 29, 1996,

110 Stat. 864.)

- REFTEXT-

REFERENCES | N TEXT

Section 3 of the Small Business Act, referred to in par. (3), is

classified to section 632 of Title 15, Commerce and Trade.

-M SC2-

AMENDMENTS
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1996 - Pars. (7), (8). Pub. L. 104-121 added pars. (7) and (8).

EFFECTI VE DATE OF 1996 AMENDVMENT

Section 245 of title Il of Pub. L. 104-121 provided that: '"This

subtitle (subtitle D (Sec. 241-245) of title Il of Pub. L. 104-121

amendi ng this section and sections 603 to 605, 609, 611, and 612 of

this title and enacting provisions set out as a note under section

609 of this title) shall beconme effective on the expiration of 90

days after the date of enactnent of this subtitle (Mar. 29, 1996),

except that such anendnents shall not apply to interpretative rules

for which a notice of proposed rul enaki ng was published prior to

t he date of enactnent.''

EFFECTI VE DATE

Section 4 of Pub. L. 96-354 provided that: ''The provisions of

this Act (enacting this chapter) shall take effect January 1, 1981

except that the requirenments of sections 603 and 604 of title 5,

United States Code (as added by section 3 of this Act) shall apply
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only to rules for which a notice of proposed rul enmaking is issued

on or after January 1, 1981.°

SHORT TI TLE OF 1996 AMENDNMENT

Section 1 of Pub. L. 104-121 provided that: ''This Act (enacting

sections 801 to 808 of this title, section 657 of Title 15,

Commerce and Trade, and sections 1320b-15 and 1383e of Title 42,

The Public Health and Wl fare, anmending this section and sections

504, 603 to 605, 609, 611, and 612 of this title, sections 665e and

901 of Title 2, The Congress, section 648 of Title 15, section 2412

of Title 28, Judiciary and Judicial Procedure, section 3101 of

Title 31, Muiney and Finance, and sections 401, 402, 403, 405, 422,

423, 425, 902, 903, 1382, 1382c, 1383, and 1383c of Title 42,

enacting provisions set out as notes under this section and

sections 504, 609, and 801 of this title and sections 401, 402,

403, 405, 902, 1305, 1320b-15, and 1382 of Title 42, anending

provi sions set out as a note under section 631 of Title 15, and
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repeal i ng provisions set out as a note under section 425 of Title

42) may be cited as the 'Contract with America Advancenent Act of

1996' . "'

SHORT TI TLE

Section 1 of Pub. L. 96-354 provided: ''That this Act (enacting

this chapter) nay be cited as the 'Regulatory Flexibility Act'."''

SMALL BUSI NESS REGULATORY FAI RNESS

Sections 201 to 224 of title Il of Pub. L. 104-121 provided that:

'"*'SEC. 201. SHORT TITLE

"'"This title (enacting sections 801 to 808 of this title and

section 657 of Title 15, Commerce and Trade, anending this section

sections 504, 603 to 605, 609, 611, and 612 of this title, section

648 of Title 15, and section 2412 of Title 28, Judiciary and

Judi ci al Procedure, enacting provisions set out as notes under this

section and sections 504, 609, and 801 of this title, and amendi ng

provi sions set out as a note under section 631 of Title 15) may be

8 of 109 5/12/98 1:47 PM



cited as the 'Small Busi ness Regul atory Enforcenent Fairness Act of

1996' .

"' SEC. 202. FI NDI NGS.

"' Congress finds that -

"'(1) a vibrant and growi ng small business sector is critica

to creating jobs in a dynam c econony;

"' (2) small businesses bear a disproportionate share of

regul atory costs and burdens;

"' (3) fundanmental changes that are needed in the regulatory and

enforcenent culture of Federal agencies to nake agencies nore

responsive to snall business can be nade w t hout conprom sing the

statutory missions of the agencies;

"'*(4) three of the top recomendati ons of the 1995 Wi te House

Conference on Small Business involve refornms to the way

government regul ati ons are devel oped and enforced, and reductions

i n government paperwork requirenents;
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"' (5) the requirements of chapter 6 of title 5, United States

Code, have too often been ignored by governnent agenci es,

resulting in greater regulatory burdens on snmall entities than

necessitated by statute; and

"'(6) snmall entities should be given the opportunity to seek

judicial review of agency actions required by chapter 6 of title

5, United States Code.

SEC. 203. PURPOSES.

"' The purposes of this title are -

"'(1) to inplenent certain reconmendations of the 1995 Wite

House Conference on Small Business regardi ng the devel opnent and

enf orcenent of Federal regul ations;

"'*'(2) to provide for judicial review of chapter 6 of title 5,

Uni ted States Code;

"' (3) to encourage the effective participation of snal

busi nesses in the Federal regulatory process;
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"'*(4) to sinplify the | anguage of Federal regulations affecting

smal | busi nesses;

"' (5) to devel op nore accessible sources of infornmation on

regul atory and reporting requirenents for small businesses;

'"'(6) to create a nore cooperative regul atory environment anong

agenci es and snall businesses that is less punitive and nore

sol ution-oriented; and

"'(7) to nmake Federal regulators nore accountable for their

enforcenent actions by providing small entities with a neani ngfu

opportunity for redress of excessive enforcement activities.

"' SUBTI TLE A - REGULATORY COWPLI ANCE SI MPLI FI CATI ON

SEC. 211. DEFI NI TI ONS

"' For purposes of this subtitle -

"'*(1) the ternms 'rule' and 'small entity' have the sane

meani ngs as in section 601 of title 5, United States Code;

"'(2) the term'agency' has the sane nmeaning as in section 551
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of title 5, United States Code; and

"'(3) the term'small entity conpliance guide' neans a docunent

desi gnated as such by an agency.

"' SEC. 212. COWPLI ANCE GUI DES.

''(a) Conpliance Guide. - For each rule or group of related rules

for which an agency is required to prepare a final regulatory

flexibility analysis under section 604 of title 5 United States

Code, the agency shall publish one or nore guides to assist smnal

entities in conplying with the rule, and shall designate such

publications as 'snall entity conpliance guides'. The guides shal

explain the actions a small entity is required to take to conply

with a rule or group of rules. The agency shall, inits sole

di scretion, taking into account the subject matter of the rule and

the | anguage of relevant statutes, ensure that the guide is witten

using sufficiently plain | anguage |ikely to be understood by

affected small entities. Agencies may prepare separate guides
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covering groups or classes of simlarly affected small entities,

and may cooperate with associations of small entities to devel op

and distribute such guides.

"' (b) Conprehensive Source of Information. - Agencies shal

cooperate to nmake available to small entities through conprehensive

sources of information, the small entity conpliance guides and al

ot her available information on statutory and regul atory

requi renents affecting small entities.

"'*(c) Limtation on Judicial Review. - An agency's small entity

conpl i ance gui de shall not be subject to judicial review, except

that in any civil or administrative action against a small entity

for a violation occurring after the effective date of this section

the content of the small entity conpliance gui de may be consi dered

as evidence of the reasonabl eness or appropriateness of any

proposed fines, penalties or damages.

"' SEC. 213. I NFORVAL SMALL ENTITY GUI DANCE
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"'(a) Ceneral. - Wenever appropriate in the interest of

adm nistering statutes and regulations within the jurisdiction of

an agency which regulates small entities, it shall be the practice

of the agency to answer inquiries by snmall entities concerning

i nformati on on, and advice about, conpliance with such statutes and

regul ations, interpreting and applying the law to specific sets of

facts supplied by the small entity. In any civil or admnistrative

action against a snmall entity, guidance given by an agency applying

the law to facts provided by the small entity may be consi dered as

evi dence of the reasonabl eness or appropriateness of any proposed

fines, penalties or danages sought agai nst such small entity.

"'(b) Program - Each agency regulating the activities of snal

entities shall establish a programfor responding to such inquiries

no later than 1 year after enactnent of this section (Mar. 29,

1996), utilizing existing functions and personnel of the agency to

t he extent practicable.

5/12/98 1:47 PM



15 of 109

"'(c) Reporting. - Each agency regulating the activities of smnal

busi ness shall report to the Cormittee on Small Busi ness and

Committee on Governnental Affairs of the Senate and the Conmittee

on Snall Business and Committee on the Judiciary of the House of

Representatives no later than 2 years after the date of the

enactment of this section on the scope of the agency's program the

nunber of snall entities using the program and the achi evenents of

the programto assist small entity conpliance with agency

regul ati ons.

"' SEC. 214. SERVI CES OF SMALL BUSI NESS DEVELOPNMENT CENTERS

"'(a) (Amended section 648 of Title 15, Commerce and Trade.)

"'(b) Nothing in this Act (see Short Title of 1996 Amendnent

note, above) in any way affects or limts the ability of other

techni cal assistance or extension progranms to performor continue

to performservices related to conpliance assi stance.

"' SEC. 215. COOPERATI ON ON GUI DANCE
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"' Agencies may, to the extent resources are avail abl e and where

appropriate, in cooperation with the States, devel op gui des that

fully integrate requirenments of both Federal and State regul ations

where regul ations within an agency's area of interest at the

Federal and State levels inpact small entities. Were regulations

vary anong the States, separate guides may be created for separate

States in cooperation with State agenci es.

"' SEC. 216. EFFECTI VE DATE

"'*This subtitle and the amendnents made by this subtitle shal

take effect on the expiration of 90 days after the date of

enactnent of this subtitle (Mar. 29, 1996).

"' SUBTI TLE B - REGULATORY ENFORCEMENT REFORMS

"' SEC. 221. DEFI NI TI ONS

"' For purposes of this subtitle -

"'*(1) the ternms 'rule' and 'small entity' have the sane

nmeani ngs as in section 601 of title 5, United States Code;
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"'(2) the term'agency' has the same neaning as in section 551

of title 5, United States Code; and

"'(3) the term'small entity conpliance guide' neans a docunent

desi gnated as such by an agency.

"' SEC. 222. SMALL BUSI NESS AND AGRI CULTURE ENFORCEMENT OVBUDSMVAN

"' (Enacted section 657 of Title 15, Commerce and Trade.)

"' SEC. 223. RIGHTS OF SMALL ENTI TI ES | N ENFORCEMENT ACTI ONS

"*(a) In General. - Each agency regulating the activities of

small entities shall establish a policy or programwithin 1 year of

enactnment of this section (Mar. 29, 1996) to provide for the

reduction, and under appropriate circunstances for the waiver, of

civil penalties for violations of a statutory or regul atory

requi renment by a small entity. Under appropriate circunstances, an

agency nmay consider ability to pay in determ ning penalty

assessments on snall entities.

"'(b) Conditions and Exclusions. - Subject to the requirenents or
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limtations of other statutes, policies or prograns established

under this section shall contain conditions or exclusions which my

i nclude, but shall not be limted to -

"'(1) requiring the small entity to correct the violation

within a reasonabl e correction period,

"'(2) limting the applicability to violations discovered

through participation by the small entity in a conpliance

assi stance or audit program operated or supported by the agency

or a State;

"' (3) excluding snall entities that have been subject to

mul ti pl e enforcenment actions by the agency;

"' (4) excluding violations involving willful or crimna

conduct ;

"' (5) excluding violations that pose serious health, safety or

environnmental threats; and

"'(6) requiring a good faith effort to conply with the |aw
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"'(c) Reporting. - Agencies shall report to the Comrttee on

Smal | Busi ness and Conmttee on Governnental Affairs of the Senate

and the Committee on Snall Business and Comm ttee on Judiciary of

the House of Representatives no later than 2 years after the date

of enactment of this section (Mar. 29, 1996) on the scope of their

program or policy, the number of enforcenent actions against snal

entities that qualified or failed to qualify for the program or

policy, and the total anmpunt of penalty reductions and wai vers.

"' SEC. 224. EFFECTI VE DATE

'"'This subtitle and the anendnments made by this subtitle shal

take effect on the expiration of 90 days after the date of

enactnent of this subtitle (Mar. 29, 1996)."

EFFECTS OF DEREGULATI ON ON RURAL AMERI CA

Pub. L. 101-574, title Ill, Sec. 309, Nov. 15, 1990, 104 Stat.

2831, provided that:

''(a) Study. - The O fice of Technol ogy Assessnent shall conduct
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a study of the effects of deregulation on the economic vitality of

rural areas. Such study shall include, but not be |linmted to, a

t hor ough anal ysis of the inpact of deregulation on -

"'(1) the nunmber of | oans nade by financial institutions to

smal | businesses located in rural areas, a change in the |evel of

security interests required for such | oans, and the cost of such

loans to rural small businesses for creation and expansion

"'(2) airline service in cities and towns w th popul ati ons of

100, 000 or less, including airline fare, the nunber of flights

avai | abl e, nunmber of seats avail able, scheduling of flights,

continuity of service, nunber of narkets being served by |arge

and small airlines, availability of nonstop service, availability

of direct service, nunber of econom c cancellations, number of

flight delays, the types of airplanes used, and tine del ays;

"'*'(3) the availability and costs of bus, rail and trucking

transportati on for businesses located in rural areas;
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"'*'(4) the availability and costs of state-of-the-art

t el econmuni cati ons services to snmall businesses located in rura

areas, including voice tel ephone service, private (not

mul tiparty) tel ephone service, reliable facsinle document and

data transm ssion, conpetitive |long distance carriers, cellular

(rmobi | e) tel ephone service, nultifrequency tone signaling

servi ces such as touchtone services, customcalling services

(including three-way calling, call forwarding, and call waiting),

voi cemai | services, and 911 energency services with automatic

nurmber identification

"'(5) the availability and costs to rural schools, hospitals,

and other public facilities, of sending and receiving audi o and

visual signals in cases where such ability will enhance the

quality of services provided to rural residents and busi nesses;

and

'"'(6) the availability and costs of services enunmerated in
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par agraphs (1) through (5) in urban areas conpared to rura

ar eas.

"'*(b) Report. - Not later than 12 nonths after the date of

enactmment of this title (Nov. 15, 1990), the O fice of Technol ogy

Assessnent shall transmit to Congress a report on the results of

t he study conducted under subsection (a) together with its

recommendati ons on how to address the problens facing snal

busi nesses in rural areas.’

CONGRESSI ONAL FI NDI NGS AND DECLARATI ON OF PURPGOSE

Section 2 of Pub. L. 96-354 provided that:

''(a) The Congress finds and declares that -

"' (1) when adopting regulations to protect the health, safety

and econonmic welfare of the Nation, Federal agencies should seek

to achieve statutory goals as effectively and efficiently as

possi bl e wi t hout inposing unnecessary burdens on the public;

"'(2) laws and regul ati ons designed for application to |arge
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scale entities have been applied uniformy to small busi nesses,

smal | organi zations, and small governnental jurisdictions even

t hough the problenms that gave rise to government action nay not

have been caused by those smaller entities;

"' (3) uniform Federal regulatory and reporting requirenents

have in nunerous instances inposed unnecessary and

di sproportionately burdensonme demands i ncluding |egal, accounting

and consulting costs upon small businesses, snall organizations,

and snall governnental jurisdictions with Iimted resources;

'"'(4) the failure to recognize differences in the scale and

resources of regulated entities has in numerous instances

adversely affected conpetition in the nmarketpl ace, discouraged

i nnovation and restricted i nmprovenments in productivity;

"' (5) unnecessary regulations create entry barriers in nmany

i ndustries and di scourage potential entrepreneurs from

i ntroduci ng beneficial products and processes;
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"'(6) the practice of treating all regul ated busi nesses,

organi zati ons, and governmental jurisdictions as equival ent may

lead to inefficient use of regulatory agency resources,

enf orcenent problens, and, in some cases, to actions inconsistent

with the legislative intent of health, safety, environmental and

economi c wel fare | egislation

"' (7) alternative regul atory approaches which do not conflict

with the stated objectives of applicable statutes nay be

avail abl e which m nimze the significant econom c inpact of rules

on smal |l businesses, small organizations, and snmall government al

jurisdictions;

"' (8) the process by which Federal regulations are devel oped

and adopted should be reformed to require agencies to solicit the

i deas and comments of small businesses, small organi zati ons, and

smal | governnental jurisdictions to exam ne the inpact of

proposed and existing rules on such entities, and to reviewthe
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continued need for existing rules.

"'*(b) It is the purpose of this Act (enacting this chapter) to

establish as a principle of regulatory issuance that agenci es shal

endeavor, consistent with the objectives of the rule and of

applicable statutes, to fit regulatory and informationa

requi rements to the scale of the businesses, organizations, and

governmental jurisdictions subject to regulation. To achieve this

principle, agencies are required to solicit and consider flexible

regul atory proposals and to explain the rationale for their actions

to assure that such proposals are given serious consideration.'

- EXEC-

EXECUTI VE ORDER NO. 12291

Ex. Ord. No. 12291, Feb. 17, 1981, 46 F.R 13193, which

established requirements for agencies to follow in promrul gating

regul ati ons, review ng existing regulations, and devel opi ng

| egi sl ative proposal s concerning regul ation, was revoked by EX.
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Ord. No. 12866, Sec. 11, Sept. 30, 1993, 58 F.R 51735, set out

bel ow.

EXECUTI VE ORDER NO. 12498

Ex. Ord. No. 12498, Jan. 4, 1985, 50 F.R 1036, which established

a regul atory planning process by which to devel op and publish a

regul atory program for each year, was revoked by Ex. Ord. No.

12866, Sec. 11, Sept. 30, 1993, 58 F. R 51735, set out bel ow

EX. ORD. NO. 12606. FAM LY CONSI DERATI ONS I N POLI CY FORMULATI ON AND

| MPLEMENTATI ON

Ex. Ord. No. 12606, Sept. 2, 1987, 52 F.R 34188, provided:

By the authority vested in me as President by the Constitution

and |l aws of the United States of America, and in order to ensure

that the autonomy and rights of the famly are considered in the

formul ation and i nplenmentation of policies by Executive departnments

and agencies, it is hereby ordered as foll ows:

Section 1. Famly Policynmaking Criteria. In fornulating and
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i mpl ementing policies and regul ati ons that may have significant

i npact on famly formation, maintenance, and general well-being,

Executive departnments and agencies shall, to the extent permtted

by | aw, assess such neasures in light of the follow ng questions:

(a) Does this action by government strengthen or erode the

stability of the famly and, particularly, the marital conmm tnent?

(b) Does this action strengthen or erode the authority and rights

of parents in the education, nurture, and supervision of their

chil dren?

(c) Does this action help the famly performits functions, or

does it substitute governmental activity for the function?

(d) Does this action by government increase or decrease famly

earnings? Do the proposed benefits of this action justify the

i npact on the famly budget?

(e) Can this activity be carried out by a | ower |evel of

government or by the famly itself?
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(f) What nessage, intended or otherw se, does this program send

to the public concerning the status of the famly?

(g) What nessage does it send to young peopl e concerning the

rel ati onshi p between their behavior, their personal responsibility,

and the norns of our society?

Sec. 2. Governnentw de Fanmily Policy Coordination and Revi ew.

(a) Executive departnments and agencies shall identify proposed

regul atory and statutory provisions that may have significant

potential negative inpact on the famly well-being and provide

adequate rationale on why such proposal should be submitted. The

head of the departnent or agency, shall certify in witing that, to

the extent pernmitted by |law, such nmeasure has been assessed in

light of the criteria in Section 1 of this Order and how such

nmeasures wi |l enhance famly well-being. Such certification shal

be transmtted to the O fice of Managenent and Budget. Departnents

and agenci es shall give careful consideration to famly-rel ated
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concerns and their inpact in notices of proposed rul enaki ng and

nmessages transmitting | egislative proposals to the Congress.

(b) The O fice of Managenent and Budget shall, to the extent

permtted by law, take action to ensure that the policies of the

Executive departnents and agencies are applied in light of the

criteria set forth in Section 1 of this Order.

(c) The Ofice of Policy Devel opnent shall assess existing and

proposed policies and regulations that inpact famly well-being in

light of the criteria established by Section 1 of this Order,

provi de eval uati ons on those nmeasures that have significant

potential inmpact on the fanily to the Ofice of Managenent and

Budget, and advi se the President on policy and regulatory actions

that may be taken to strengthen the institutions of nmarriage and

famly in America.

Sec. 3. Report. The Ofice of Policy Devel opment shall submt

prelimnary reports including specific reconmendations to the
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Domestic Policy Council and shall submit a final report to the

President no |ater than 180 days fromthe date of this Order. Each

year thereafter, a report, including recormendations shall be

subm tted, through the Domestic Policy Council to the President.

Sec. 4. Judicial Review This Order is intended to inprove the

i nternal managenent of the Executive branch and is not intended to

create any right or benefit, substantive or procedural, enforceable

at law by a party against the United States, its agencies, its

of ficers, or any person. Ronal d Reagan

EX. ORD. NO. 12612. FEDERALI SM CONSI DERATI ONS | N POLI CY FORMULATI ON

AND | MPLEMENTATI ON

Ex. Ord. No. 12612, Cct. 26, 1987, 52 F.R 41685, provided:

By the authority vested in me as President by the Constitution

and |l aws of the United States of America, and in order to restore

the division of governmental responsibilities between the nationa

government and the States that was intended by the Framers of the
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Constitution and to ensure that the principles of federalism

established by the Franers guide the Executive departnents and

agencies in the formulation and inplenentation of policies, it is

hereby ordered as foll ows:

Section 1. Definitions. For purposes of this Order:

(a) ''Policies that have federalisminplications'' refers to

regul ati ons, |egislative coomments or proposed | egislation, and

ot her policy statenents or actions that have substantial direct

effects on the States, on the relationship between the nationa

governnment and the States, or on the distribution of power and

responsibilities anbng the various |evels of government.

(b) '"State'' or '"States'' refer to the States of the United

States of America, individually or collectively, and, where

relevant, to State governments, including units of |ocal governnent

and ot her political subdivisions established by the States.

Sec. 2. Fundanental FederalismPrinciples. In formulating and
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i mpl ementing policies that have federalisminplications, Executive

departments and agenci es shall be guided by the follow ng

fundamental federalism principles:

(a) Federalismis rooted in the know edge that our politica

liberties are best assured by limting the size and scope of the

nati onal governnent.

(b) The people of the States created the national government when

they del egated to it those enunerated governnmental powers relating

to matters beyond the conpetence of the individual States. Al

ot her sovereign powers, save those expressly prohibited the States

by the Constitution, are reserved to the States or to the people.

(c) The constitutional relationship anong soverei gn governments,

State and national, is fornmalized in and protected by the Tenth

Anendnent to the Constitution.

(d) The people of the States are free, subject only to

restrictions in the Constitution itself or in constitutionally
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aut horized Acts of Congress, to define the noral, political, and

| egal character of their lives.

(e) I'n nost areas of governmental concern, the States uniquely

possess the constitutional authority, the resources, and the

conpetence to discern the sentinents of the people and to govern

accordingly. In Thonas Jefferson's words, the States are ''the

nost conpetent admi nistrations for our domestic concerns and the

surest bul war ks agai nst antirepublican tendencies.'

(f) The nature of our constitutional system encourages a healthy

diversity in the public policies adopted by the people of the

several States according to their own conditions, needs, and

desires. In the search for enlightened public policy, individua

States and communities are free to experinent with a variety of

approaches to public issues.

(g) Acts of the national government - whether |egislative,

executive, or judicial in nature - that exceed the enunerated
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powers of that governnment under the Constitution violate the

principle of federalismestablished by the Franers.

(h) Policies of the national government shoul d recogni ze the

responsi bility of - and should encourage opportunities for -

i ndividuals, fam lies, neighborhoods, |ocal governments, and

private associations to achieve their personal, social, and

econoni ¢ obj ectives through cooperative effort.

(i) I'n the absence of clear constitutional or statutory

authority, the presunption of sovereignty should rest with the

i ndi vidual States. Uncertainties regarding the legitimte authority

of the national governnent shoul d be resol ved agai nst regul ati on at

t he national |evel.

Sec. 3. Federalism Policymaking Criteria. In addition to the

fundamental federalismprinciples set forth in section 2, Executive

departrments and agenci es shall adhere, to the extent permtted by

law, to the following criteria when fornulating and inplementing
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policies that have federalisminplications:

(a) There should be strict adherence to constitutiona

principles. Executive departments and agenci es should cl osely

exam ne the constitutional and statutory authority supporting any

Federal action that would limt the policynmaking discretion of the

States, and should carefully assess the necessity for such action

To the extent practicable, the States should be consulted before

any such action is inplenented. Executive Order No. 12372

('"I'ntergovernmental Review of Federal Programs'') (31 U S.C 6506

note) remains in effect for the programs and activities to which it

i s applicable.

(b) Federal action linmting the policymaking discretion of the

States should be taken only where constitutional authority for the

action is clear and certain and the national activity is

necessitated by the presence of a problem of national scope. For

t he purposes of this Order:
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(1) It is inportant to recognize the distinction between problens

of national scope (which may justify Federal action) and probl enms

that are merely conmon to the States (which will not justify

Federal action because individual States, acting individually or

toget her, can effectively deal with them

(2) Constitutional authority for Federal action is clear and

certain only when authority for the action nmay be found in a

specific provision of the Constitution, there is no provision in

the Constitution prohibiting Federal action, and the action does

not encroach upon authority reserved to the States.

(c) Wth respect to national policies adnmnistered by the States,

t he national governnent should grant the States the maxi num

adm ni strative discretion possible. Intrusive, Federal oversight

of State administration is neither necessary nor desirable.

(d) When undertaking to formulate and i npl ement policies that

have federalisminplications, Executive departnents and agencies
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shal | :

(1) Encourage States to develop their own policies to achieve

program obj ectives and to work with appropriate officials in other

St at es.

(2) Refrain, to the maxi mum extent possible, from establishing

uni form national standards for programs and, when possible, defer

to the States to establish standards.

(3) Wien national standards are required, consult with

appropriate officials and organi zations representing the States in

devel opi ng those standards.

Sec. 4. Special Requirenents for Preenption. (a) To the extent

permtted by | aw, Executive departnents and agenci es shal

construe, in regulations and otherwi se, a Federal statute to

preenpt State law only when the statute contains an express

preenption provision or there is some other firm and pal pabl e

evi dence conpel ling the conclusion that the Congress intended
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preenmption of State |law, or when the exercise of State authority

directly conflicts with the exercise of Federal authority under the

Federal statute.

(b) Where a Federal statute does not preenpt State |aw (as

addressed in subsection (a) of this section), Executive departnents

and agenci es shall construe any authorization in the statute for

the i ssuance of regulations as authorizing preenption of State |aw

by rul e-maki ng only when the statute expressly authorizes issuance

of preenptive regulations or there is some other firm and pal pabl e

evi dence conpel ling the conclusion that the Congress intended to

del egate to the departnent or agency the authority to issue

regul ati ons preenpting State | aw.

(c) Any regulatory preenption of State |law shall be restricted to

the m nimum | evel necessary to achi eve the objectives of the

statute pursuant to which the regul ations are promul gat ed.

(d) As soon as an Executive departnent or agency foresees the
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possibility of a conflict between State | aw and Federal |y protected

interests within its area of regulatory responsibility, the

department or agency shall consult, to the extent practicable, with

appropriate officials and organi zati ons representing the States in

an effort to avoid such a conflict.

(e) When an Executive departnent or agency proposes to act

t hrough adj udication or rule-naking to preenpt State |law, the

department or agency shall provide all affected States notice and

an opportunity for appropriate participation in the proceedings.

Sec. 5. Special Requirenents for Legislative Proposals. Executive

departments and agenci es shall not submit to the Congress

| egi sl ation that woul d:

(a) Directly regulate the States in ways that would interfere

with functions essential to the States' separate and i ndependent

exi stence or operate to directly displace the States' freedomto

structure integral operations in areas of traditional governnenta
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functi ons;

(b) Attach to Federal grants conditions that are not directly

related to the purpose of the grant; or

(c) Preenpt State law, unless preenption is consistent with the

fundamental federalismprinciples set forth in section 2, and

unless a clearly legitimte national purpose, consistent with the

federalismpolicymaking criteria set forth in section 3, cannot

ot herwi se be net.

Sec. 6. Agency Inplenentation. (a) The head of each Executive

department and agency shall designate an official to be responsible

for ensuring the inplenentation of this Order.

(b) In addition to whatever other actions the designated officia

may take to ensure inplenentation of this Order, the designated

official shall determ ne which proposed policies have sufficient

federalisminplications to warrant the preparati on of a Federalism

Assessment. Wth respect to each such policy for which an
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affirmative determnation is made, a Federal i sm Assessnent, as

described in subsection (c) of this section, shall be prepared.

The departnent or agency head shall consider any such Assessnent in

all decisions involved in pronulgating and inplementing the policy.

(c) Each Federalism Assessnent shall acconpany any subm ssion

concerning the policy that is made to the Ofice of Managerment and

Budget pursuant to Executive Order No. 12291 (fornerly set out

above) or OMB Circular No. A-19, and shall

(1) Contain the designated official's certification that the

policy has been assessed in |light of the principles, criteria, and

requi renents stated in sections 2 through 5 of this Order

(2) ldentify any provision or element of the policy that is

i nconsistent with the principles, criteria, and requirenents stated

in sections 2 through 5 of this Order

(3) ldentify the extent to which the policy inposes additiona

costs or burdens on the States, including the likely source of
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funding for the States and the ability of the States to fulfill the

pur poses of the policy; and

(4) ldentify the extent to which the policy would affect the

States' ability to discharge traditional State governnenta

functions, or other aspects of State sovereignty.

Sec. 7. CGovernnent-w de Federal i sm Coordi nati on and Revi ew. (a)

In inplenenting Executive Order Nos. 12291 (formerly set out above)

and 12498 (fornerly set out above) and OMB Circul ar No. A-19, the

O fice of Managenent and Budget, to the extent permtted by | aw and

consistent with the provisions of those authorities, shall take

action to ensure that the policies of the Executive departnents and

agenci es are consistent with the principles, criteria, and

requi renents stated in sections 2 through 5 of this Oder

(b) I'n subm ssions to the Ofice of Managenent and Budget

pursuant to Executive Order No. 12291 (fornerly set out above) and

OVB Circular No. A-19, Executive departnents and agenci es shal
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i dentify proposed regulatory and statutory provisions that have

significant federalisminplications and shall address any

substantial federalismconcerns. Where the departnents or agencies

deem it appropriate, substantial federalismconcerns should also be

addressed in notices of proposed rul e-nmaki ng and nessages

transmitting |legislative proposals to the Congress.

Sec. 8. Judicial Review. This Oder is intended only to inprove

the internal managenent of the Executive branch, and is not

i ntended to create any right or benefit, substantive or procedural

enforceable at law by a party against the United States, its

agencies, its officers, or any person. Ronal d Reagan

EX. ORD. NO 12630. GOVERNVMENTAL ACTI ONS AND | NTERFERENCE W TH

CONSTI TUTI ONALLY PROTECTED PROPERTY RI GHTS

Ex. Ord. No. 12630, Mar. 15, 1988, 53 F.R 8859, provided:

By the authority vested in me as President by the Constitution

and laws of the United States of Anerica, and in order to ensure
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that government actions are undertaken on a well-reasoned basis

with due regard for fiscal accountability, for the financial inpact

of the obligations inposed on the Federal government by the Just

Conpensation C ause of the Fifth Amendnent, and for the

Constitution, it is hereby ordered as foll ows:

Section 1. Purpose. (a) The Fifth Anendnment of the United States

Constitution provides that private property shall not be taken for

public use without just conpensation. Governnent historically has

used the formal exercise of the power of em nent domain, which

provi des orderly processes for paying just conmpensation, to acquire

private property for public use. Recent Suprenme Court decisions,

however, in reaffirmng the fundanental protection of private

property rights provided by the Fifth Amendrment and in assessing

the nature of governnmental actions that have an inmpact on

constitutionally protected property rights, have also reaffirmed

t hat governmental actions that do not formally invoke the
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condemnati on power, including regulations, nmay result in a taking

for which just conpensation is required.

(b) Responsible fiscal managenment and fundanental principles of

good government require that governnent decision-nakers eval uate

carefully the effect of their admnistrative, regulatory, and

| egi sl ative actions on constitutionally protected property rights.

Executive departnments and agenci es should review their actions

carefully to prevent unnecessary takings and should account in

deci si on-nmaki ng for those takings that are necessitated by

statutory mandate.

(c) The purpose of this Oder is to assist Federal departnents

and agencies in undertaking such reviews and in proposing,

pl anni ng, and inplenenting actions with due regard for the

constitutional protections provided by the Fifth Amendnment and to

reduce the risk of undue or inadvertent burdens on the public fisc

resulting fromlawful governnental action. In furtherance of the
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purpose of this Order, the Attorney General shall, consistent with

the principles stated herein and in consultation with the Executive

departnments and agenci es, promrul gate CGuidelines for the Eval uation

of Ri sk and Avoi dance of Unantici pated Takings to which each

Executive departnent or agency shall refer in making the

eval uations required by this Order or in otherw se taking any

action that is the subject of this Order. The Cuidelines shall be

promul gated no later than May 1, 1988, and shall be disseninated to

all units of each Executive departnent and agency no |ater than

July 1, 1988. The Attorney General shall, as necessary, update

these guidelines to reflect fundamental changes in takings |aw

occurring as a result of Suprene Court decisions.

Sec. 2. Definitions. For the purpose of this Oder: (a)

"'*Policies that have takings inplications'' refers to Federa

regul ati ons, proposed Federal regul ations, proposed Federa

| egi sl ati on, comrents on proposed Federal |egislation, or other
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Federal policy statenments that, if inplenented or enacted, could

effect a taking, such as rules and regul ati ons that propose or

i npl enment licensing, permtting, or other condition requirenents or

l[imtations on private property use, or that require dedications or

exactions fromowners of private property. ''Policies that have

taki ngs inplications'' does not include:

(1) Actions abolishing regulations, discontinuing governmenta

programs, or nodifying regulations in a nmanner that |essens

interference with the use of private property;

(2) Actions taken with respect to properties held in trust by the

United States or in preparation for or during treaty negotiations

with foreign nations;

(3) Law enforcenent actions involving seizure, for violations of

| aw, of property for forfeiture or as evidence in crimna

pr oceedi ngs;

(4) Studies or simlar efforts or planning activities;
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(5) Communi cati ons between Federal agencies or departnents and

State or local |and-use planning agencies regardi ng planned or

proposed State or local actions regulating private property

regardl ess of whether such communications are initiated by a

Federal agency or departnment or are undertaken in response to an

invitation by the State or |ocal authority;

(6) The placenent of mlitary facilities or mlitary activities

i nvolving the use of Federal property alone; or

(7) Any mlitary or foreign affairs functions (including

procurenment functions thereunder) but not including the U S. Arny

Corps of Engineers civil works program

(b) Private property refers to all property protected by the Just

Conpensati on Cl ause of the Fifth Amendment.

(c) ""Actions'' refers to proposed Federal regulations, proposed

Federal |egislation, conments on proposed Federal |egislation

applications of Federal regulations to specific property, or
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Federal governmental actions physically invading or occupying

private property, or other policy statements or actions related to

Federal regulation or direct physical invasion or occupancy, but

does not include:

(1) Actions in which the power of eminent domain is formally

exerci sed

(2) Actions taken with respect to properties held in trust by the

United States or in preparation for or during treaty negotiations

with foreign nations;

(3) Law enforcenent actions involving seizure, for violations of

| aw, of property for forfeiture or as evidence in crinmina

pr oceedi ngs;

(4) Studies or simlar efforts or planning activities;

(5) Communi cati ons between Federal agencies or departnents and

State or local |and-use planning agencies regarding planned or

proposed State or |ocal actions regulating private property
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regardl ess of whether such comuni cations are initiated by a

Federal agency or departnment or are undertaken in response to an

invitation by the State or |ocal authority;

(6) The placenent of military facilities or nilitary activities

i nvol ving the use of Federal property al one; or

(7) Any military or foreign affairs functions (including

procurenent functions thereunder), but not including the U S. Arny

Corps of Engineers civil works program

Sec. 3. Ceneral Principles. In formulating or inplenenting

policies that have takings inplications, each Executive departnent

and agency shall be guided by the follow ng general principles:

(a) Governnental officials should be sensitive to, anticipate

and account for, the obligations inposed by the Just Conpensation

Cl ause of the Fifth Amendrment in planning and carryi ng out

governmental actions so that they do not result in the inposition

of unanticipated or undue additional burdens on the public fisc.
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(b) Actions undertaken by governnental officials that result in a

physi cal invasion or occupancy of private property, and regul ations

i nposed on private property that substantially affect its value or

use, nmay constitute a taking of property. Further, governmenta

action nay anpunt to a taking even though the action results in

| ess than a conpl ete deprivation of all use or value, or of al

separate and distinct interests in the sane private property and

even if the action constituting a taking is tenporary in nature.

(c) Government officials whose actions are taken specifically for

pur poses of protecting public health and safety are ordinarily

gi ven broader |atitude by courts before their actions are

consi dered to be takings. However, the mere assertion of a public

health and safety purpose is insufficient to avoid a taking.

Actions to which this Order applies asserted to be for the

protection of public health and safety, therefore, should be

undertaken only in response to real and substantial threats to
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public health and safety, be designed to advance significantly the

health and safety purpose, and be no greater than is necessary to

achi eve the health and safety purpose.

(d) While normal governnental processes do not ordinarily effect

t aki ngs, undue del ays in deci sion-maki ng during which private

property use if interfered with carry a risk of being held to be

takings. Additionally, a delay in processing may increase

significantly the size of conpensation due if a taking is later

found to have occurred.

(e) The Just Conpensation C ause is self-actuating, requiring

t hat conpensation be paid whenever governmental action results in a

taking of private property regardl ess of whether the underlying

authority for the action contenplated a taking or authorized the

paynment of conpensation. Accordingly, governmental actions that

may have a significant inpact on the use or value of private

property shoul d be scrutinized to avoi d undue or unpl anned burdens
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on the public fisc.

Sec. 4. Departnent and Agency Action. In addition to the

fundamental principles set forth in Section 3, Executive

departments and agenci es shall adhere, to the extent permtted by

law, to the following criteria when inplenmenting policies that have

taki ngs inplications:

(a) Wien an Executive departnent or agency requires a private

party to obtain a permt in order to undertake a specific use of,

or action with respect to, private property, any conditions inmposed

on the granting of a permit shall

(1) Serve the same purpose that woul d have been served by a

prohi bition of the use or action; and

(2) Substantially advance that purpose.

(b) When a proposed action would place a restriction on a use of

private property, the restriction inposed on the use shall not be

di sproportionate to the extent to which the use contributes to the
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overall problemthat the restriction is inposed to redress.

(c) Wien a proposed action involves a permtting process or any

ot her deci si on-maki ng process that will interfere with, or

ot herwi se prohibit, the use of private property pending the

conpl etion of the process, the duration of the process shall be

kept to the mininum necessary.

(d) Before undertaki ng any proposed action regulating private

property use for the protection of public health or safety, the

Executive departnment or agency involved shall, in interna

del i berati ve docunents and any submnissions to the Director of the

O fice of Managenent and Budget that are required:

(1) Identify clearly, with as nuch specificity as possible, the

public health or safety risk created by the private property use

that is the subject of the proposed action

(2) Establish that such proposed action substantially advances

t he purpose of protecting public health and safety agai nst the
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specifically identified risk;

(3) Establish to the extent possible that the restrictions

i nposed on the private property are not disproportionate to the

extent to which the use contributes to the overall risk; and

(4) Estimate, to the extent possible, the potential cost to the

governnent in the event that a court later determines that the

action constituted a taking.

In instances in which there is an i medi ate threat to health and

safety that constitutes an emergency requiring i medi ate response,

this anal ysis nay be done upon conpletion of the emergency action

Sec. 5. Executive Department and Agency |nplenmentation. (a) The

head of each Executive departnent and agency shall designate an

official to be responsible for ensuring conpliance with this O der

with respect to the actions of the departnment or agency.

(b) Executive departments and agencies shall, to the extent

permitted by law, identify the takings inplications of proposed
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regul atory actions and address the nerits of those actions in |ight

of the identified takings inplications, if any, in all required

subm ssions nade to the Ofice of Managenment and Budget.

Significant takings inplications should also be identified and

di scussed in notices of proposed rul e-nmaki ng and nessages

transmitting |l egislative proposals to the Congress stating the

departments' and agenci es' conclusions on the takings issues.

(c) Executive departnments and agencies shall identify each

exi sting Federal rule and regul ati on agai nst which a takings award

has been made or agai nst which a takings claimis pending including

the anobunt of each claimor award. A ''takings'' award has been

made or a ''takings'' claimpending if the award was made, or the

pendi ng cl ai m brought, pursuant to the Just Conpensation Cl ause of

the Fifth Amendnment. An item zed conpilation of all such awards

made in Fiscal Years 1985, 1986, and 1987 and all such pending

clains shall be submitted to the Director, Ofice of Managenent and
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Budget, on or before May 16, 1988.

(d) Each Executive department and agency shall submt annually to

the Director, Ofice of Managenment and Budget, and to the Attorney

CGeneral an item zed conpilation of all awards of just conpensation

entered against the United States for takings, including awards of

interest as well as nonies paid pursuant to the provisions of the

Uni form Rel ocati on Assistance and Real Property Acquisition

Policies Act of 1970, 42 U S.C. 4601

(e)(1) The Director, Ofice of Managenent and Budget, and the

Attorney General shall each, to the extent permitted by |aw, take

action to ensure that the policies of the Executive departnents and

agenci es are consistent with the principles, criteria, and

requi renents stated in Sections 1 through 5 of this Order, and the

O fice of Managenent and Budget shall take action to ensure that

all takings awards |evied agai nst agencies are properly accounted

for in agency budget subm ssions.
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(2) I'n addition to the guidelines required by Section 1 of this

Order, the Attorney General shall, in consultation with each

Executive departnment and agency to which this Oder applies,

promul gat e such suppl enmental guidelines as may be appropriate to

the specific obligations of that departnment or agency.

Sec. 6. Judicial Review This Order is intended only to inprove

the internal managenment of the Executive branch and is not intended

to create any right or benefit, substantive or procedural

enforceable at |aw by a party against the United States, its

agencies, its officers, or any person. Ronal d Reagan

EX. ORD. NO 12861. ELI M NATI ON OF ONE- HALF OF EXECUTI VE BRANCH

| NTERNAL REGULATI ONS

Ex. Ord. No. 12861, Sept. 11, 1993, 58 F.R 48255, provided:

By the authority vested in me as President by the Constitution

and the laws of the United States of America, including section 301

of title 3, United States Code, and section 1111 of title 31,
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United States Code, and to cut 50 percent of the executive branch's

internal regulations in order to streanline and inprove custoner

service to the Anerican people, it is hereby ordered as foll ows:

Section 1. Regul atory Reductions. Each executive departnment and

agency shall undertake to elimnate not |ess than 50 percent of its

civilian internal managenent regul ations that are not required by

law within 3 years of the effective date of this order. An agency

i nternal managenent regul ation, for the purposes of this order

means an agency directive or regulation that pertains to its

organi zati on, managenent, or personnel matters. Reductions in

agency internal managenent regul ati ons shall be concentrated in

areas that will result in the greatest inprovenent in productivity,

stream i ni ng of operations, and inprovenent in custoner service.

Sec. 2. Coverage. This order applies to all executive branch

departments and agenci es.

Sec. 3. Inplenentation. The Director of the Ofice of Management
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and Budget shall issue instructions regarding the inplenentation of

this order, including exenptions necessary for the delivery of

essential services and conpliance with applicable |aw.

Sec. 4. Independent Agencies. Al independent regul atory

conmmi ssions and agencies are requested to conply with the

provi sions of this order. WlliamJ. Cdinton

EX. ORD. NO. 12866. REGULATORY PLANNI NG AND REVI EW

Ex. Ord. No. 12866, Sept. 30, 1993, 58 F.R 51735, provided:

The American people deserve a regulatory systemthat works for

them not against them a regulatory systemthat protects and

i nproves their health, safety, environnent, and well-being and

i mproves the performance of the econonmy wi thout inposing

unaccept abl e or unreasonabl e costs on society; regulatory policies

that recogni ze that the private sector and private markets are the

best engi ne for econom c growth; regulatory approaches that respect

the role of State, local, and tribal governments; and regul ations
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that are effective, consistent, sensible, and understandable. W

do not have such a regul atory systemtoday.

Wth this Executive order, the Federal Government begins a

programto reform and make nore efficient the regulatory process.

The objectives of this Executive order are to enhance pl anni ng and

coordi nation with respect to both new and existing regulations; to

reaffirmthe primacy of Federal agencies in the regulatory

deci si on-nmaki ng process; to restore the integrity and legitimcy of

regul atory review and oversight; and to nake the process nore

accessi ble and open to the public. |In pursuing these objectives,

the regul atory process shall be conducted so as to neet applicable

statutory requirenents and with due regard to the discretion that

has been entrusted to the Federal agencies.

Accordingly, by the authority vested in ne as President by the

Constitution and the laws of the United States of America, it is

hereby ordered as foll ows:
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Section 1. Statenent of Regul atory Phil osophy and Principl es.

(a) The Regul atory Phil osophy. Federal agencies should promrul gate

only such regul ations as are required by |aw, are necessary to

interpret the law, or are nade necessary by conpelling public need,

such as material failures of private narkets to protect or inprove

the health and safety of the public, the environment, or the

wel | -being of the Anerican people. In deciding whether and how to

regul ate, agencies should assess all costs and benefits of

avail abl e regul atory alternatives, including the alternative of not

regul ating. Costs and benefits shall be understood to include both

quantifiable nmeasures (to the fullest extent that these can be

usefully estinmated) and qualitative neasures of costs and benefits

that are difficult to quantify, but neverthel ess essential to

consider. Further, in choosing anong alternative regul atory

approaches, agencies should sel ect those approaches that nmaxim ze

net benefits (including potential econonic, environnental, public
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health and safety, and other advantages; distributive inpacts; and

equity), unless a statute requires another regul atory approach

(b) The Principles of Regulation. To ensure that the agencies

regul atory programs are consistent with the phil osophy set forth

above, agencies should adhere to the followi ng principles, to the

extent pernmitted by |aw and where applicabl e:

(1) Each agency shall identify the problemthat it intends to

address (including, where applicable, the failures of private

mar kets or public institutions that warrant new agency action) as

wel | as assess the significance of that problem

(2) Each agency shall exam ne whether existing regulations (or

other | aw) have created, or contributed to, the problemthat a new

regulation is intended to correct and whether those regul ati ons (or

other law) should be nodified to achieve the intended goal of

regul ati on nore effectively.

(3) Each agency shall identify and assess avail able alternatives
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to direct regulation, including providing economc incentives to

encour age the desired behavior, such as user fees or narketable

permts, or providing informati on upon which choices can be made by

t he public.

(4) In setting regulatory priorities, each agency shall consider

to the extent reasonable, the degree and nature of the risks posed

by various substances or activities within its jurisdiction

(5) Wien an agency determnes that a regulation is the best

avail abl e method of achieving the regulatory objective, it shal

design its regulations in the nost cost-effective manner to achieve

the regul atory objective. In doing so, each agency shall consider

i ncentives for innovation, consistency, predictability, the costs

of enforcenment and conpliance (to the government, regul ated

entities, and the public), flexibility, distributive inpacts, and

equity.

(6) Each agency shall assess both the costs and the benefits of
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the intended regul ati on and, recogni zing that some costs and

benefits are difficult to quantify, propose or adopt a regulation

only upon a reasoned deternmi nation that the benefits of the

i ntended regulation justify its costs.

(7) Each agency shall base its decisions on the best reasonably

obt ai nabl e scientific, technical, economc, and other information

concerning the need for, and consequences of, the intended

regul ati on.

(8) Each agency shall identify and assess alternative forns of

regul ation and shall, to the extent feasible, specify perfornmance

obj ectives, rather than specifying the behavi or or nanner of

conpliance that regul ated entities rmust adopt.

(9) Werever feasible, agencies shall seek views of appropriate

State, local, and tribal officials before inposing regulatory

requi renents that mght significantly or uniquely affect those

governmental entities. Each agency shall assess the effects of
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Federal regulations on State, local, and tribal governnents,

i ncluding specifically the availability of resources to carry out

those mandates, and seek to mnim ze those burdens that uniquely or

significantly affect such governmental entities, consistent with

achieving regul atory objectives. |n addition, as appropriate,

agenci es shall seek to harnoni ze Federal regulatory actions with

related State, local, and tribal regulatory and other governmnenta

functi ons.

(10) Each agency shall avoid regul ations that are inconsistent,

i nconpatible, or duplicative with its other regulations or those of

ot her Federal agencies.

(11) Each agency shall tailor its regulations to inpose the |east

burden on society, including individuals, businesses of differing

si zes, and other entities (including small conmunities and

governmental entities), consistent with obtaining the regul atory

obj ectives, taking into account, anmong other things, and to the
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extent practicable, the costs of cumulative regul ations.

(12) Each agency shall draft its regulations to be sinple and

easy to understand, with the goal of mnimzing the potential for

uncertainty and litigation arising fromsuch uncertainty.

Sec. 2. Organization. An efficient regulatory planning and review

process is vital to ensure that the Federal Government's regul atory

system best serves the Anmerican peopl e.

(a) The Agencies. Because Federal agencies are the repositories

of significant substantive expertise and experience, they are

responsi bl e for devel opi ng regul ati ons and assuring that the

regul ati ons are consistent with applicable law, the President's

priorities, and the principles set forth in this Executive order

(b) The O fice of Managenent and Budget. Coordi nated revi ew of

agency rul emaking is necessary to ensure that regulations are

consistent with applicable law, the President's priorities, and the

principles set forth in this Executive order, and that decisions
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made by one agency do not conflict with the policies or actions

taken or planned by another agency. The Ofice of Management and

Budget (OwVB) shall carry out that review function. Wthin OVB, the

Ofice of Informati on and Regul atory Affairs (ORA) is the

repository of expertise concerning regulatory issues, including

nmet hodol ogi es and procedures that affect nore than one agency, this

Executive order, and the President's regulatory policies. To the

extent permtted by |aw, OVB shall provide guidance to agenci es and

assist the President, the Vice President, and other regul atory

policy advisors to the President in regulatory planning and shal

be the entity that reviews individual regul ations, as provided by

this Executive order.

(c) The Vice President. The Vice President is the principa

advi sor to the President on, and shall coordi nate the devel opnent

and presentation of reconmendati ons concerning, regulatory policy,

pl anni ng, and review, as set forth in this Executive order. In
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fulfilling their responsibilities under this Executive order, the

Presi dent and the Vice President shall be assisted by the

regul atory policy advisors within the Executive Ofice of the

Presi dent and by such agency officials and personnel as the

President and the Vice President may, fromtinme to time, consult.

Sec. 3. Definitions. For purposes of this Executive order:

(a) ""Advisors'' refers to such regulatory policy advisors to the

Presi dent as the President and Vice President may fromtine to tinme

consult, including, anong others: (1) the Director of OVB;, (2) the

Chair (or another nenber) of the Council of Econom c Advisers; (3)

the Assistant to the President for Economic Policy; (4) the

Assistant to the President for Donestic Policy; (5) the Assistant

to the President for National Security Affairs; (6) the Assistant

to the President for Science and Technol ogy; (7) the Assistant to

the President for Intergovernnental Affairs; (8) the Assistant to

the President and Staff Secretary; (9) the Assistant to the
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Presi dent and Chief of Staff to the Vice President; (10) the

Assistant to the President and Counsel to the President; (11) the

Deputy Assistant to the President and Director of the White House

O fice on Environnmental Policy; and (12) the Administrator of O RA,

who al so shall coordinate comuni cations relating to this Executive

order anong the agencies, OVB, the other Advisors, and the Ofice

of the Vice President.

(b) "' Agency,'' unless otherw se indicated, nmeans any authority

agency'' under 44 U S.C 3502(1),

of the United States that is an

ot her than those considered to be i ndependent regul atory agenci es,

as defined in 44 U S C 3502(10).

(c) '"Director'' means the Director of OB

(d) ""Regulation'' or '"rule'' means an agency statenment of

general applicability and future effect, which the agency intends

to have the force and effect of law, that is designed to inplenent,

interpret, or prescribe law or policy or to describe the procedure
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or practice requirements of an agency. It does not, however,

i ncl ude:

(1) Regul ations or rules issued in accordance with the form

rul emaki ng provisions of 5 U.S.C. 556, 557,

(2) Regulations or rules that pertain to a mlitary or foreign

affairs function of the United States, other than procurenent

regul ati ons and regul ati ons involving the inmport or export of

non-defense articles and services;

(3) Regulations or rules that are linmted to agency organi zation

management, or personnel matters; or

(4) Any other category of regul ati ons exenpted by the

Adm ni strator of O RA

(e) '"'Regulatory action'' neans any substantive action by an

agency (normally published in the Federal Register) that

promul gates or is expected to |lead to the pronul gation of a fina

rul e or regulation, including notices of inquiry, advance notices
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of proposed rul emaki ng, and notices of proposed rul emaki ng.

(f) ""Significant regulatory action'' neans any regul atory action

that is likely to result in a rule that my:

(1) Have an annual effect on the economy of $100 nillion or nore

or adversely affect in a material way the economy, a sector of the

econorny, productivity, conpetition, jobs, the environment, public

health or safety, or State, local, or tribal governnents or

comuni ti es;

(2) Create a serious inconsistency or otherwise interfere with an

action taken or planned by another agency;

(3) Materially alter the budgetary inpact of entitlenents,

grants, user fees, or loan prograns or the rights and obligations

of recipients thereof; or

(4) Raise novel legal or policy issues arising out of |ega

mandates, the President's priorities, or the principles set forth

in this Executive order
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Sec. 4. Planning Mechanism 1In order to have an effective

regul atory program to provide for coordination of regulations, to

mexi m ze consultation and the resolution of potential conflicts at

an early stage, to involve the public and its State, |ocal, and

tribal officials in regulatory planning, and to ensure that new or

revi sed regul ations pronote the President's priorities and the

principles set forth in this Executive order, these procedures

shall be followed, to the extent permtted by |aw

(a) Agencies' Policy Meeting. Early in each year's planning

cycle, the Vice President shall convene a neeting of the Advisors

and the heads of agencies to seek a common understandi ng of

priorities and to coordinate regulatory efforts to be acconplished

in the upcom ng year.

(b) Unified Regulatory Agenda. For purposes of this subsection

the term''agency'' or ''"agencies'' shall also include those

consi dered to be independent regul atory agencies, as defined in 44
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U.S.C. 3502(10). Each agency shall prepare an agenda of al

regul ati ons under devel opnment or review, at a tinme and in a manner

speci fied by the Adm nistrator of O RA The description of each

regul atory action shall contain, at a minimm a regulation

identifier nunber, a brief summary of the action, the | ega

authority for the action, any |egal deadline for the action, and

the nane and tel ephone nunber of a know edgeabl e agency official

Agencies may incorporate the information required under 5 U S.C.

602 and (fornmer) 41 U S.C. 402 into these agendas.

(c) The Regul atory Plan. For purposes of this subsection, the

term''agency'' or ''agencies'' shall also include those considered

to be independent regul atory agencies, as defined in 44 U S. C

3502(10). (1) As part of the Unified Regul atory Agenda, begi nning

in 1994, each agency shall prepare a Regulatory Plan (Pl an) of the

nmost important significant regulatory actions that the agency

reasonably expects to issue in proposed or final formin that
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fiscal year or thereafter. The Plan shall be approved personally

by the agency head and shall contain at a mnimum

(A) A statenent of the agency's regul atory objectives and

priorities and how they relate to the President's priorities;

(B) A sunmary of each planned significant regulatory action

including, to the extent possible, alternatives to be considered

and prelimnary estinmates of the anticipated costs and benefits;

(O A summary of the legal basis for each such action, including

whet her any aspect of the action is required by statute or court

order;

(D) A statement of the need for each such action and, if

applicabl e, how the action will reduce risks to public health,

safety, or the environnment, as well as how the magni tude of the

ri sk addressed by the action relates to other risks within the

jurisdiction of the agency;

(E) The agency's schedule for action, including a statenent of
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any applicable statutory or judicial deadlines; and

(F) The name, address, and tel ephone nunber of a person the

public may contact for additional information about the planned

regul atory action.

(2) Each agency shall forward its Plan to O RA by June 1st of

each year.

(3) Wthin 10 cal endar days after O RA has received an agency's

Plan, O RA shall circulate it to other affected agencies, the

Advi sors, and the Vice President.

(4) An agency head who believes that a planned regul atory action

of anot her agency may conflict with its own policy or action taken

or planned shall promptly notify, in witing, the Admi nistrator of

O RA, who shall forward that comrunication to the issuing agency,

t he Advisors, and the Vice President.

(5) If the Administrator of O RA believes that a planned

regul atory action of an agency nay be inconsistent with the
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President's priorities or the principles set forth in this

Executive order or nmay be in conflict with any policy or action

taken or planned by anot her agency, the Adm nistrator of O RA shal

pronptly notify, in witing, the affected agencies, the Advisors,

and the Vice President.

(6) The Vice President, with the Advisors' assistance, may

consult with the heads of agencies with respect to their Plans and,

in appropriate instances, request further consideration or

i nt er-agency coordi nation

(7) The Pl ans devel oped by the issuing agency shall be published

annually in the October publication of the Unified Regul atory

Agenda. This publication shall be made avail able to the Congress;

State, local, and tribal governments; and the public. Any views on

any aspect of any agency Pl an, including whether any planned

regul atory action mght conflict with any other planned or existing

regul ati on, inpose any uni ntended consequences on the public, or
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confer any uncl ai med benefits on the public, should be directed to

the issuing agency, with a copy to A RA

(d) Regul atory Wrking Goup. Wthin 30 days of the date of this

Executive order, the Adm nistrator of O RA shall convene a

Regul atory Working Group (''Wrking Goup''), which shall consist

of representatives of the heads of each agency that the

Admi ni strator deternm nes to have significant domestic regul atory

responsi bility, the Advisors, and the Vice President. The

Administrator of O RA shall chair the Wirking G oup and shal

periodi cally advise the Vice President on the activities of the

Wor ki ng Group. The Working Group shall serve as a forumto assi st

agencies in identifying and anal yzing i mportant regul atory issues

(including, anong others (1) the devel opnent of innovative

regul atory techniques, (2) the methods, efficacy, and utility of

conmparative risk assessnment in regulatory decision-naking, and (3)

t he devel opment of short fornms and other streamined regulatory
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approaches for small businesses and other entities). The Wrking

Group shall neet at |east quarterly and may neet as a whole or in

subgroups of agencies with an interest in particular issues or

subj ect areas. To informits discussions, the Wrking G oup nay

conmi ssion anal ytical studies and reports by O RA the

Admi ni strative Conference of the United States, or any other

agency.

(e) Conferences. The Administrator of ORA shall neet quarterly

with representatives of State, local, and tribal governnents to

identify both existing and proposed regul ations that may uni quely

or significantly affect those governmental entities. The

Admi ni strator of O RA shall al so convene, fromtine to tine,

conferences with representatives of businesses, nongovernnenta

organi zations, and the public to discuss regulatory issues of

comon concern.

Sec. 5. Existing Regulations. In order to reduce the regulatory

5/12/98 1:47 PM



80 of 109

burden on the Anerican people, their famlies, their communities,

their State, local, and tribal governnents, and their industries;

to determ ne whet her regul ati ons promnul gated by the executive

branch of the Federal CGovernnent have becone unjustified or

unnecessary as a result of changed circunstances; to confirmthat

regul ations are both conpatible with each other and not duplicative

or inappropriately burdensonme in the aggregate; to ensure that al

regul ati ons are consistent with the President's priorities and the

principles set forth in this Executive order, within applicable

law, and to otherwi se inprove the effectiveness of existing

regul ations: (a) Wthin 90 days of the date of this Executive

order, each agency shall subnmit to ORA a program consistent with

its resources and regulatory priorities, under which the agency

will periodically reviewits existing significant regulations to

determ ne whet her any such regul ati ons shoul d be nodified or

elimnated so as to nake the agency's regul atory program nore
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effective in achieving the regulatory objectives, |ess burdensone,

or in greater alignment with the President's priorities and the

principles set forth in this Executive order. Any significant

regul ati ons selected for review shall be included in the agency's

annual Plan. The agency shall also identify any |egislative

mandat es that require the agency to pronul gate or continue to

i npose regul ations that the agency believes are unnecessary or

outdated by reason of changed circunstances.

(b) The Adm nistrator of ORA shall work with the Regul atory

Working Group and other interested entities to pursue the

obj ectives of this section. State, local, and tribal governments

are specifically encouraged to assist in the identification of

regul ati ons that inpose significant or unique burdens on those

governmental entities and that appear to have outlived their

justification or be otherw se inconsistent with the public

i nterest.
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(c) The Vice President, in consultation with the Advisors, nay

identify for review by the appropriate agency or agenci es ot her

exi sting regul ati ons of an agency or groups of regulations of nore

t han one agency that affect a particular group, industry, or sector

of the econony, or may identify legislative mandates that may be

appropriate for reconsideration by the Congress.

Sec. 6. Centralized Review of Regul ati ons. The gui delines set

forth below shall apply to all regulatory actions, for both new and

exi sting regul ati ons, by agencies other than those agencies

specifically exenpted by the Administrator of O RA:

(a) Agency Responsibilities. (1) Each agency shall (consistent

with its own rules, regulations, or procedures) provide the public

wi th rmeani ngful participation in the regulatory process. 1In

particul ar, before issuing a notice of proposed rul emaki ng, each

agency shoul d, where appropriate, seek the invol vemrent of those who

are intended to benefit fromand those expected to be burdened by
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any regulation (including, specifically, State, local, and triba

officials). 1In addition, each agency should afford the public a

meani ngful opportunity to comrent on any proposed regul ation, which

in most cases should include a corment period of not |ess than 60

days. Each agency also is directed to explore and, where

appropriate, use consensual mechani sms for devel opi ng regul ati ons,

i ncl udi ng negoti at ed rul emaki ng.

(2) Wthin 60 days of the date of this Executive order, each

agency head shall designate a Regulatory Policy Oficer who shal

report to the agency head. The Regulatory Policy Oficer shall be

i nvol ved at each stage of the regulatory process to foster the

devel opnent of effective, innovative, and | east burdensomne

regul ations and to further the principles set forth in this

Executive order.

(3) In addition to adhering to its own rules and procedures and

to the requirenents of the Administrative Procedure Act (5 U S.C
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551 et seq., 701 et seq.), the Regulatory Flexibility Act (5 U S.C

601 et seq.), the Paperwork Reduction Act (44 U. S.C. 3501 et seq.),

and ot her applicable |aw, each agency shall develop its regulatory

actions in a tinely fashion and adhere to the follow ng procedures

with respect to a regulatory action:

(A) Each agency shall provide ORA, at such times and in the

manner specified by the Adm nistrator of ORA with a list of its

pl anned regul atory actions, indicating those which the agency

believes are significant regulatory actions within the neaning of

this Executive order. Absent a material change in the devel opnent

of the planned regulatory action, those not designated as

significant will not be subject to review under this section

unl ess, within 10 working days of receipt of the list, the

Administrator of ORA notifies the agency that O RA has determ ned

that a planned regulation is a significant regulatory action within

the nmeaning of this Executive order. The Administrator of O RA may
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wai ve revi ew of any planned regul atory action designated by the

agency as significant, in which case the agency need not further

conmply with subsection (a)(3)(B) or subsection (a)(3)(C) of this

section.

(B) For each matter identified as, or determined by the

Admi nistrator of ORA to be, a significant regulatory action, the

i ssui ng agency shall provide to O RA:

(i) The text of the draft regulatory action, together with a

reasonably detail ed description of the need for the regulatory

action and an expl anation of how the regulatory action will neet

t hat need; and

(ii) An assessnment of the potential costs and benefits of the

regul atory action, including an explanation of the manner in which

the regul atory action is consistent with a statutory mandate and,

to the extent permitted by |aw, pronptes the President's priorities

and avoi ds undue interference with State, local, and tri bal
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governments in the exercise of their governnental functions.

(C For those matters identified as, or determ ned by the

Administrator of ORA to be, a significant regulatory action within

t he scope of section 3(f)(1), the agency shall also provide to ORA

the foll owi ng additional infornmation devel oped as part of the

agency's deci si on-maki ng process (unl ess prohibited by |aw):

(i) An assessnent, including the underlying analysis, of benefits

anticipated fromthe regulatory action (such as, but not limted

to, the pronotion of the efficient functioning of the economy and

private markets, the enhancenent of health and safety, the

protection of the natural environnent, and the elimnination or

reduction of discrimnation or bias) together with, to the extent

feasible, a quantification of those benefits;

(ii) An assessment, including the underlying analysis, of costs

anticipated fromthe regulatory action (such as, but not limted

to, the direct cost both to the governnent in administering the
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regul ati on and to businesses and others in conplying with the

regul ati on, and any adverse effects on the efficient functioning of

the economy, private markets (including productivity, enploynent,

and conpetitiveness), health, safety, and the natural environnent),

together with, to the extent feasible, a quantification of those

costs; and

(iii) An assessnent, including the underlying analysis, of costs

and benefits of potentially effective and reasonably feasible

alternatives to the planned regulation, identified by the agencies

or the public (including inmproving the current regul ation and

reasonabl y vi abl e nonregul atory actions), and an expl anati on why

the planned regulatory action is preferable to the identified

potential alternatives.

(D) I'n emergency situations or when an agency is obligated by |aw

to act nmore quickly than normal review procedures allow, the agency

shall notify O RA as soon as possible and, to the extent

5/12/98 1:47 PM



88 of 109

practicable, conply with subsections (a)(3)(B) and (C) of this

section. For those regulatory actions that are governed by a

statutory or court-inposed deadline, the agency shall, to the

extent practicable, schedul e rul enaki ng proceedi ngs so as to permt

sufficient time for ORA to conduct its review, as set forth bel ow

in subsection (b)(2) through (4) of this section

(E) After the regulatory action has been published in the Federa

Regi ster or otherwi se issued to the public, the agency shall

(i) Make available to the public the information set forth in

subsections (a)(3)(B) and (C

(ii) ldentify for the public, in a conplete, clear, and sinple

manner, the substantive changes between the draft submitted to ORA

for review and the action subsequently announced; and

(iii) ldentify for the public those changes in the regul atory

action that were made at the suggestion or reconmendation of O RA

(F) Al information provided to the public by the agency shall be
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in plain, understandabl e | anguage.

(b) ORA Responsibilities. The Adm nistrator of O RA shall

provi de meani ngful gui dance and oversi ght so that each agency's

regul atory actions are consistent with applicable law, the

President's priorities, and the principles set forth in this

Executive order and do not conflict with the policies or actions of

anot her agency. O RA shall, to the extent permtted by |aw, adhere

to the follow ng guidelines:

(1) ORA may review only actions identified by the agency or by

O RA as significant regulatory actions under subsection (a)(3)(A)

of this section.

(2) ORA shall waive review or notify the agency in witing of

the results of its revieww thin the following tinme periods:

(A) For any notices of inquiry, advance notices of proposed

rul emaki ng, or other prelimnary regulatory actions prior to a

Noti ce of Proposed Rul emaking, within 10 worki ng days after the
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date of subm ssion of the draft action to O RA

(B) For all other regulatory actions, within 90 cal endar days

after the date of submi ssion of the information set forth in

subsections (a)(3)(B) and (C) of this section, unless ORA has

previously reviewed this information and, since that review, there

has been no material change in the facts and circunstances upon

which the regulatory action is based, in which case, O RA shal

conplete its review within 45 days; and

(C© The review process may be extended (1) once by no nore than

30 cal endar days upon the witten approval of the Director and (2)

at the request of the agency head.

(3) For each regulatory action that the Adninistrator of ORA

returns to an agency for further consideration of some or all of

its provisions, the Adm nistrator of O RA shall provide the issuing

agency a witten explanation for such return, setting forth the

pertinent provision of this Executive order on which ORA is
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relying. |If the agency head di sagrees with some or all of the

bases for the return, the agency head shall so informthe

Administrator of ORA in witing.

(4) Except as otherwi se provided by |aw or required by a Court,

in order to ensure greater openness, accessibility, and

accountability in the regulatory review process, O RA shall be

governed by the foll ow ng disclosure requirenents:

(A) Only the Adnministrator of ORA (or a particular designee)

shal |l receive oral comrunications initiated by persons not enpl oyed

by the executive branch of the Federal CGovernment regarding the

substance of a regulatory action under O RA review,

(B) All substantive comunications between O RA personnel and

persons not enployed by the executive branch of the Federal

CGovernment regarding a regulatory action under review shall be

governed by the followi ng guidelines: (i) A representative fromthe

i ssui ng agency shall be invited to any neeting between O RA

5/12/98 1:47 PM



92 of 109

per sonnel and such person(s);

(ii) ORA shall forward to the issuing agency, within 10 working

days of receipt of the comunication(s), all witten

comuni cations, regardl ess of format, between O RA personnel and

any person who is not enployed by the executive branch of the

Federal Governnent, and the dates and nanes of individuals involved

in all substantive oral comrunications (including nmeetings to which

an agency representative was invited, but did not attend, and

t el ephone conversations between O RA personnel and any such

persons); and

(iii) ORA shall publicly disclose relevant information about

such communi cation(s), as set forth below in subsection (b)(4)(CQ

of this section.

(C ORA shall naintain a publicly available |og that shal

contain, at a mninmum the following information pertinent to

regul atory actions under review
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(i) The status of all regulatory actions, including if (and if

so, when and by whom Vice Presidential and Presidentia

consi deration was request ed;

(ii) Anotation of all witten communications forwarded to an

i ssui ng agency under subsection (b)(4)(B)(ii) of this section; and

(iii) The dates and nanmes of individuals involved in al

substantive oral comrunications, including neetings and tel ephone

conversations, between O RA personnel and any person not enpl oyed

by the executive branch of the Federal Governnment, and the subject

matter discussed during such conmmuni cati ons.

(D) After the regulatory action has been published in the Federa

Regi ster or otherwi se issued to the public, or after the agency has

announced its decision not to publish or issue the regulatory

action, ORA shall make available to the public all docunents

exchanged between O RA and the agency during the review by O RA

under this section
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(5) Al information provided to the public by ORA shall be in

pl ai n, understandabl e | anguage.

Sec. 7. Resolution of Conflicts. To the extent permtted by |aw,

di sagreenments or conflicts between or anpbng agency heads or between

OVB and any agency that cannot be resolved by the Adninistrator of

O RA shall be resolved by the President, or by the Vice President

acting at the request of the President, with the rel evant agency

head (and, as appropriate, other interested government officials).

Vice Presidential and Presidential consideration of such

di sagreenments may be initiated only by the Director, by the head of

the issuing agency, or by the head of an agency that has a

significant interest in the regulatory action at issue. Such

review will not be undertaken at the request of other persons,

entities, or their agents.

Resol uti on of such conflicts shall be informed by recommendati ons

devel oped by the Vice President, after consultation with the
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Advi sors (and ot her executive branch officials or personnel whose

responsibilities to the President include the subject matter at

i ssue). The devel opnment of these reconmendati ons shall be

concluded within 60 days after revi ew has been requested.

During the Vice Presidential and Presidential review period,

conmuni cati ons with any person not enployed by the Federa

Government relating to the substance of the regul atory action under

review and directed to the Advisors or their staffs or to the staff

of the Vice President shall be in witing and shall be forwarded by

the recipient to the affected agency(ies) for inclusion in the

public docket(s). Wen the comunication is not in witing, such

Advi sors or staff nenmbers shall informthe outside party that the

matter is under review and that any conments should be submitted in

writing.

At the end of this review process, the President, or the Vice

President acting at the request of the President, shall notify the
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af fected agency and the Adnministrator of ORA of the President's

decision with respect to the matter

Sec. 8. Publication. Except to the extent required by |law, an

agency shall not publish in the Federal Register or otherw se issue

to the public any regulatory action that is subject to review under

section 6 of this Executive order until (1) the Adnministrator of

O RA notifies the agency that O RA has waived its review of the

action or has conpleted its review wi thout any requests for further

consideration, or (2) the applicable tine period in section 6(b)(2)

expires wi thout O RA having notified the agency that it is

returning the regulatory action for further consideration under

section 6(b)(3), whichever occurs first. |If the ternms of the

precedi ng sentence have not been satisfied and an agency wants to

publish or otherw se issue a regulatory action, the head of that

agency nmay request Presidential consideration through the Vice

Presi dent, as provided under section 7 of this order. Upon receipt
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of this request, the Vice President shall notify ORA and the

Advi sors. The guidelines and tinme period set forth in section 7

shall apply to the publication of regulatory actions for which

Presidential consideration has been sought.

Sec. 9. Agency Authority. Nothing in this order shall be

construed as di splacing the agencies' authority or

responsi bilities, as authorized by |aw.

Sec. 10. Judicial Review. Nothing in this Executive order shal

af fect any otherw se available judicial review of agency action.

This Executive order is intended only to inprove the interna

managenent of the Federal CGovernnent and does not create any right

or benefit, substantive or procedural, enforceable at law or equity

by a party against the United States, its agencies or

instrumentalities, its officers or enployees, or any other person

Sec. 11. Revocations. Executive Orders Nos. 12291 and 12498; al

amendnments to those Executive orders; all guidelines issued under
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those orders; and any exenptions fromthose orders heretofore

granted for any category of rule are revoked.

WlliamJ. dinton.

EX. ORD. NO. 12875. ENHANCI NG THE | NTERGOVERNMENTAL PARTNERSHI P

Ex. Ord. No. 12875, Cct. 26, 1993, 58 F. R 58093, provided:

The Federal Governnent is charged with protecting the health and

safety, as well as pronpting other national interests, of the

Areri can people. However, the cunul ative effect of unfunded

Federal mandates has increasingly strained the budgets of State,

local, and tribal governments. |n addition, the cost, conplexity,

and delay in applying for and receiving waivers from Federa

requi rements in appropriate cases have hindered State, |ocal, and

tribal governments fromtailoring Federal programs to neet the

speci fic or unique needs of their communities. These governnents

shoul d have nore flexibility to design solutions to the problens

faced by citizens in this country without excessive m cromanagenent
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and unnecessary regul ation fromthe Federal Government.

THEREFORE, by the authority vested in nme as President by the

Constitution and the laws of the United States of Anerica, and in

order to reduce the inposition of unfunded nandates upon State,

local, and tribal governnents; to streamine the application

process for and increase the availability of waivers to State,

I ocal, and tribal governnments; and to establish regular and

meani ngful consultation and col |l aboration with State, |ocal, and

tribal governments on Federal matters that significantly or

uni quely affect their conmunities, it is hereby ordered as follows:

Section 1. Reduction of Unfunded Mandates. (a) To the extent

feasible and permitted by law, no executive departnent or agency

('"agency'') shall promulgate any regulation that is not required

by statute and that creates a nmandate upon a State, |ocal, or

tribal government, unless:

(1) funds necessary to pay the direct costs incurred by the
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State, local, or tribal governnent in conplying with the mandate

are provided by the Federal Governnent; or

(2) the agency, prior to the formal promrulgation of regulations

cont ai ni ng the proposed mandate, provides to the Director of the

O fice of Managenent and Budget a description of the extent of the

agency's prior consultation with representatives of affected State,

| ocal, and tribal governnments, the nature of their concerns, any

written communi cations submitted to the agency by such units of

government, and the agency's position supporting the need to issue

the regul ati on containing the nandate.

(b) Each agency shall develop an effective process to permt

el ected officials and other representatives of State, local, and

tribal governments to provide nmeaningful and timely input in the

devel opnent of regul atory proposal s containing significant unfunded

mandat es.

Sec. 2. Increasing Flexibility for State and Local Waivers. (a)
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Each agency shall review its waiver application process and take

appropriate steps to streaniine that process.

(b) Each agency shall, to the extent practicable and permtted by

| aw, consider any application by a State, local, or triba

government for a waiver of statutory or regulatory requirements in

connection with any program adnmi ni stered by that agency with a

general view toward increasing opportunities for utilizing flexible

policy approaches at the State, local, and tribal level in cases in

whi ch the proposed waiver is consistent with the applicable Federa

policy objectives and is otherw se appropriate.

(c) Each agency shall, to the fullest extent practicable and

permitted by |aw, render a decision upon a conplete application for

a waiver within 120 days of receipt of such application by the

agency. If the application for a waiver is not granted, the agency

shall provide the applicant with tinely witten notice of the

deci sion and the reasons therefor
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(d) This section applies only to statutory or regul atory

requi renents of the prograns that are discretionary and subject to

wai ver by the agency.

Sec. 3. Responsibility for Agency |nplenmentation. The Chief

Operating Oficer of each agency shall be responsible for ensuring

the inpl enentati on of and conpliance with this order

Sec. 4. Executive Order No. 12866. This order shall suppl enent

but not supersede the requirenments contained in Executive O der No.

12866 (set out above) (''Regulatory Planning and Review ').

Sec. 5. Scope. (a) Executive agency neans any authority of the

United States that is an

''"agency'' under 44 U.S.C. 3502(1), other

than those considered to be i ndependent regul atory agencies, as

defined in 44 U S.C. 3502(10).

(b) I ndependent agencies are requested to conply with the

provi sions of this order.

Sec. 6. Judicial Review This order is intended only to inprove
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the internal managenment of the executive branch and is not intended

to, and does not, create any right or benefit, substantive or

procedural, enforceable at law or equity by a party against the

United States, its agencies or instrunmentalities, its officers or

enpl oyees, or any ot her person.

Sec. 7. Effective Date. This order shall be effective 90 days

after the date of this order. WlliamJ. dinton

REGULATORY REFCRM - WAl VER OF PENALTI ES AND REDUCTI ON OF REPORTS

Menmor andum of President of the United States, Apr. 21, 1995, 60

F. R 20621, provided:

Menor andum f or

The Secretary of State

The Secretary of the Treasury

The Secretary of Defense

The Attorney Cenera

The Secretary of the Interior
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The

The

The

The

The

The

The

The

The

The

The

The

The

The

The

The

Secretary of Agriculture

Secretary of Conmerce

Secretary of Labor

Secretary of Health and Human Services

Secretary of Housing and Urban Devel opnent

Secretary of Transportation

Secretary of Energy

Secretary of Education

Secretary of Veterans Affairs

Admi ni strator, Environmental Protection Agency

Admi ni strator, Small Busi ness Adm nistration

Secretary of the Arny

Secretary of the Navy

Secretary of the Air Force

Director, Federal Energency Managenent Agency

Admi ni strator, National Aeronautics and Space Administration
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The Director, National Science Foundation

The Acting Archivist of the United States

The Adm nistrator of General Services

The Chair, Railroad Retirenent Board

The Chairperson, Architectural and Transportation Barriers

Conpl i ance Board

The Executive Director, Pension Benefit Guaranty Corporation

On March 16, | announced that the Adm nistration would inplenent

new policies to give conpliance officials nore flexibility in

dealing with small business and to cut back on paperwork. These

CGovernmentwi de policies, as well as the specific agency actions |

announced, are part of this Admi nistration's continuing conmitnent

to sensible regulatory reform Wth your hel p and cooperation, we

hope to nove the Governnent toward a nore flexible, effective, and

user friendly approach to regul ation

A. Actions: This menorandum directs the designated departnment and
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agency heads to inplement the policies set forth bel ow

1. Authority to Waive Penalties. (a) To the extent permtted by

| aw, each agency shall use its discretion to nmodify the penalties

for small businesses in the followi ng situations. Agencies shal

exercise their enforcenent discretion to waive the inposition of

all or a portion of a penalty when the violation is corrected

within a time period appropriate to the violation in question. For

those violations that may take |onger to correct than the period

set by the agency, the agency shall use its enforcenment discretion

to waive up to 100 percent of the financial penalties if the

amounts wai ved are used to bring the entity into conpliance. The

provi sions in paragraph 1(a) of this menorandum shall apply only

where there has been a good faith effort to conply with applicable

regul ati ons and the violation does not involve crimnal w ongdoing

or significant threat to health, safety, or the environnent.

(b) Each agency shall, by June 15, 1995, subnit a plan to the

5/12/98 1:47 PM



107 of 109

Director of the Ofice of Managenent and Budget (''Director'')

describing the actions it will take to inplement the policies in

par agraph 1(a) of this menmorandum The plan shall provide that the

agency will inplenment the policies described in paragraph 1(a) of

this menmorandum on or before July 14, 1995. Pl ans shoul d incl ude

i nformati on on how notification will be given to frontline workers

and snmal |l busi nesses.

2. Cutting Frequency of Reports. (a) Each agency shall reduce by

one-hal f the frequency of the regularly schedul ed reports that the

public is required, by rule or by policy, to provide to the

Governnent (fromquarterly to semiannually, fromseniannually to

annual ly, etc.), unless the departnment or agency head deternines

that such action is not legally perm ssible; would not adequately

protect health, safety, or the environnent; would be inconsistent

with achieving regulatory flexibility or reducing regulatory

burdens; or would inpede the effective adm nistration of the
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agency's program The duty to make such determ nations shall be

nondel egabl e.

(b) Each agency shall, by June 15, 1995, submit a plan to the

Director describing the actions it will take to inplenment the

policies in paragraph 2(a), including a copy of any deternination

that certain reports are excl uded.

B. Application and Scope: 1. The Director nmay issue further

gui dance as necessary to carry out the purposes of this menorandum

2. This menmorandum does not apply to matters related to | aw

enforcenent, national security, or foreign affairs, the inportation

or exportation of prohibited or restricted itens, Covernment taxes,

duties, fees, revenues, or receipts; nor does it apply to agencies

(or components thereof) whose principal purpose is the collection

anal ysis, and di ssem nation of statistical information

3. This nmenorandumis not intended, and should not be construed,

to create any right or benefit, substantive or procedural

5/12/98 1:47 PM



enforceable at |aw by a party against the United States, its

agencies, its officers, or its enpl oyees.

4. The Director of the Ofice of Managenent and Budget is

aut horized and directed to publish this menorandumin the Federal

Regi ster. WlliamJ. dinton.

- SECREF-

SECTI ON REFERRED TO I N OTHER SECTI ONS

This section is referred to in sections 504, 611 of this title;

title 2 section 658; title 28 section 2412; title 44 section 3506.

CED

109 of 109

5/12/98 1:47 PM



